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APPROVALS AND RELATED REFORMS (NO. 4) (PLANNING) BILL 2009 

Second Reading 
Resumed from 22 June. 

HON LYNN MacLAREN (South Metropolitan) [8.42 pm]: I rise to speak on the Approvals and Related 
Reforms (No. 4) (Planning) Bill that is before us. I do not intend to retrace the ground that Hon Sally Talbot 
capably covered when discussing the full range of changes in this bill. There are some aspects of these changes 
that the Greens (WA) support and I will discuss a few of these, but in the main I will focus on the controversial 
aspects of the bill. I advised the government previously that because of these controversial aspects, the Greens 
cannot support this bill. My remarks will cover the planning reform agenda that the Minister for Planning has set 
for us. I will look at some of the principles of community participation that we hold dear, I will look at the exact 
details that we have on development assessment panels and, finally, I will cover the improvement plans and 
schemes. Members will note that an amendment on improvement schemes stands in my name on the 
supplementary notice paper. 

In looking at this planning reform agenda as Western Australia has approached it, I note that mention has been 
made that this amendment has been driven by the Council of Australian Governments and that other states of 
Australia are embracing it as well. New South Wales is a few years ahead of us, so I thought it would be 
worthwhile looking at New South Wales to see how its reform has played out. In doing so, I discovered an 
academic paper from Dr Kristian Ruming titled “Facilitating faster approval: council reflections on the changing 
NSW planning and development assessment process”. As this is a very significant reform that we are 
undertaking, I will quote from that paper — 

… planning policy developed in the post–World War II period has become increasingly neoliberalist in 
orientation … driven by deregulation and privatisation objectives which reorient the function of 
planning away from spatial equity to entrepreneurial and competitive city paradigms … Here planning 
power is delivered to the private sector (through functions such as private certification) — 

We are not seeing that — 

or independent assessment bodies or higher tiers of government in an effort to mediate the input of local 
actors and facilitate efficient planning/development outcomes … these reforms are designed to facilitate 
fast assessment, thereby increasing housing affordability through the delivery of housing stock, as well 
as moving to detach local politics from the process which has led, in some cases, to lack of due process 
and corruption … 

In a nutshell what we have seen in New South Wales and what we are about to see here in Western Australia are 
changes along the same lines of reform. We are cutting red tape that is associated with planning and 
development; we are increasing the level of certainty of assessment; and, hopefully, Mr President, we will be 
improving housing affordability. 

Therefore, the kind of planning system and planning reforms that we would like to see would deliver more 
sustainable development, including statutory setbacks from the coast. We would like to see higher standards for 
energy and water efficiency in urban areas; we would like to see equitable provision of basic infrastructure, such 
as water supply and deep sewerage, and access to public transport; we would like to see mechanisms to increase 
high-density areas that are sensitive to local communities; and we would like to see the protection of natural 
ecosystems in public open space. 

A couple of the examples of legislation and initiatives that we could support are redirecting subsidies for 
infrastructure development for outer suburbs to quality, affordable and equity infill development in middle and 
inner suburbs; and requiring land-use planning to connect and integrate activity nodes with residential areas that 
favour walking, cycling and public transport over car use. None of these sustainability goals is mentioned in this 
bill, though it appeared that the Minister for Child Protection sought to imply this in her answer to my question 
last week about the lowly ranking of Perth in the list of sustainable cities. I quote from Hansard the answer 
provided to me on Tuesday, 15 June, which basically said —  

The Approvals and Related Reforms (No. 4) (Planning) Bill is a vital component to achieve higher 
sustainability. 

I therefore question that answer and say let us look at the bill and see how it will deliver higher sustainability. I 
had a quick look at the bill and checked for the following simple words, which would tend to flag sustainability 
issues: sustainable, sustainability, renewable, renewability, strategic, growth, viable and viability. None of those 
words appears in this bill. “Management” appears twice, but it refers to previous acts. “Planning 
accommodation” does not appear. “Public” appears five times, but it refers to the public review. “Protection” 
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appears three times. “Density” never occurs. “Efficiency” never occurs. “Environment” occurs three times; it is a 
good thing that the environment is mentioned in some way. “Infrastructure”, however, is not included. “Urban” 
appears once. “Housing improvement” is not included. Members will see that there is not a lot in this bill that 
they would recognise as delivering sustainability outcomes. There should be an explicit commitment, if the 
minister is genuine in his intention with the objectives of this bill, that puts sustainability at the heart of our 
planning system.  

I would like to look briefly at the discussion paper because that was mentioned a few times by different 
members. In particular, Hon Wendy Duncan looked at the work that the government had done in its review of 
submissions. It is worth noting that this review, which was called “Implementing Development Assessment 
Panels in Western Australia” was very aptly named. It was all about implementing DAPs. It did not ask people 
whether they wanted them; it was more about how they were going to get them. The good news was that the 
government did open it up for comment and consultation and it allowed a time frame for submissions, but the 
time frame was quite minimal. If members recall, it occurred during council elections, giving new councillors 
barely any time to figure out what their job was, let alone how they were going to respond to these significant 
reforms. This, understandably, ruffled feathers in the sector. I would like to comment on some of the 
submissions from local governments to this major reform proposed by our state government. The City of South 
Perth’s submission commented on consultation, stating — 

The discussion paper was released on Friday, 11 September. Public comment is sought until 
2 November 2009. This timeframe has not allowed the City time to engage the community on this 
important issue.  

Further, the discussion paper makes it clear that DAPs will be mandatory in WA and that comments are 
not being invited on whether DAPs should be introduced but rather on the manner in which DAPs are 
proposed to operate.  

The City’s is focussed on encouraging citizen and stakeholder participation and governance and 
development decisions. The community elects Councillors to represent them in the decision making 
process of the City of South Perth and in return our elected members are accountable to the community 
through the local government election process.  

The consultation process was poorly timed. I was among those who put pressure on the Minister for Planning to 
extend that submission period. It was then announced that the date for lodgement of submissions would be 
extended until 16 November, which was a few more weeks and very welcomed by people. We should keep in 
mind that the date for lodging submissions was extended until 16 November. On 18 November the Minister for 
Planning introduced a bill into Parliament that included a head power to implement development assessment 
panels anyway. So, not a lot of time was taken to consider the submissions that were made! However, since that 
time the government has continued to appear to be on the back foot in terms of proper process. Sustained 
pressure from the local government sector in particular resulted in a range of changes to the bill, as was noted by 
Hon Sally Talbot. The government amended this bill quite considerably in the other place, and we feel it has 
made improvements that are worthy. Still more pressure has resulted in further changes being put on notice in 
this place, as we have seen from the amendments before us. We applaud the government for recognising the 
flaws in the bill during its passage through Parliament. The number and significance of the changes that would 
have been made to the bill since its first introduction illustrate that the consultation that should have happened 
before the bill was drafted was not done.  

Let us look at what the government has come up with for development assessment panels. The discussion paper 
and the proposals have been widely commented on by local governments and citizens but lacked the evidence 
that justified the radical shift from elected member decision making to appointed panels. Councillors have told 
me that delays in assessment approvals are usually due to the impact of minor applications, mostly under 
$200 000. That is where the time lags are, not in these major ones that will be captured by these development 
assessment panels.  

I would like to quote from the City of Victoria Park’s council minutes when it was considering the development 
assessment panels in Western Australia, ever so quickly. It talks about how long it takes to assess an application 
and what it does to streamline it. The minutes state — 

It needs to be recognised that the main stages in the assessment process would not be affected at all by 
the proposed introduction of DAPs. If the assessment process requires public consultation, referral to 
government agencies or additional technical advice this will occur prior to any report being submitted to 
the DAP for decision. This is overlooked in the discussion paper as a minor irritation to “leading 
practice”. It is considered that applications can be dealt with in a more timely manner with pre-
lodgement discussions with officer and in the case of the Town of Victoria Park, with the DRC, and 
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more particularly with the lodgement of complete applications. The most frustrating part of the process 
for both the local government and the applicant alike is the delays that occur in the processing of 
applications as a result of inadequate information being lodged with applications that only becomes 
glaringly apparent when the assessment is being undertaken.  

To give a realistic account of the time taken to assess the application minus the delays incurred by lack 
of information, the town has for some time used a “stop the clock” mechanism which is imposed when 
the officer requests additional information. This has clearly shown that the timeliness or lack thereof is 
not generally occurring in the assessment by local government, except in times of significant 
development application workload … 

That is, as we all know, the boom time when so much was happening and so much was being developed here in 
Perth.  

A total of 177 submissions to the discussion paper were received. The report downplays the significant 
opposition to these reforms, both in general and in the detail. I just briefly tagged a few things in the report 
where the summary did not really match the information that was provided. Page 2 of the “Implementing 
Development Assessment Panels in Western Australia — Report on Submissions” states — 

The submissions were fairly evenly split in support of (44%) or against (55%) the introduction of 
development assessment panels to Western Australia. 

Further on in the same page it states — 

Local government comprised 84% of respondents opposed to the introduction of development 
assessment panels in Western Australia. 

Any cursory reading of that would show that 55 per cent of respondents were opposed, yet the minister says that 
most people support these DAPs. Now the Western Australian Local Government Association has put its weight 
behind the issue, for a reason that we will discuss later.  

As a result of the submissions, however, I have to give it to the government because it has amended this 
legislation as a result of the submissions. Page 4 of the report states — 

… the regulations will provide that no further technical or academic qualification, or formal experience 
requirement, will apply to local government appointed members.  

I thank the government very much. That is very good. There was also a small win in that: as a response to the 
submissions, the secretariat responsibility has been reconsidered and the responsibilities will now be shared 
between the Department of Planning and local governments. There were also some other small wins, which I 
probably do not have time to detail here. 

Hon Robyn McSweeney: Yes, you have. 

Hon LYNN MacLAREN: Okay, I will, since the minister is interested. Nine respondents felt that panels should 
be voluntarily established in local governments with limited technical expertise or resources only. As I have 
learned from studying this bill, many local governments do have small committees that are formed with experts 
who advise their planning decisions. That is a very good way forward. However, the panels are not intended to 
address underperforming local governments, according to the government report in response to the submissions. 
The submitters, the people who are looking at the legislation, are saying that they think that this is a possibility, 
voluntarily, for local governments but the government is responding and saying that that will not occur. The 
submissions summary states, in part — 

• One respondent advised that in a recent report jointly published by the Property Council and the 
Urban Development Institute of Australia, the City of Perth was identified as being among the top 
three local governments in Western Australia in regard to efficient and timely approval processes.  

That is good news. Good on the City of Perth! However, further on it is stated — 

The City of Perth is still proposed to be the only local development assessment panel in the state at this 
stage … 

It is doing well but it still has to give up its elected member decision-making power to an expert panel.  

We talked at length about the specialists and where they will come from. Let us look at the time lines. Forty-nine 
respondents made comments relating to the proposed assessment time frames under development assessment 
panels. I have given members an example there. The majority of the comments questioned whether development 
assessment panels would in fact be able to deliver faster determination times. Twenty-nine respondents 
commented that the time lines for processing applications could be extended. We will see that soon enough. I 
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understand that the Western Australian Local Government Association has negotiated for a review of this system 
once it is in place. Then we will see from that detail whether time lines have in fact reduced.  

Page 15 states — 
• Respondents, particularly local government, commented that the number of dual approval 

applications that would be determined by a development assessment panel are a small percentage of 
their overall applications and do not, on their own, warrant the introduction of a new decision-
maker.  
… 

• A number of respondents questioned whether the model proposed would streamline dual approvals 
or increase the time taken to determine these applications. Six specifically suggested that the model 
proposed would increase the complexity of dual approvals and increase timelines.  

However, it is not proposed to amend this element of the model in the report which assessed the submissions.  

I have a couple of comments about the amended thresholds. They have been increased, which is good. We had 
this feeling that it was an ambit claim to put in the threshold at such a low rate at the beginning. It is now a much 
more reasonable threshold. However, the majority of respondents who suggested a new financial threshold 
considered $10 million to be appropriate. We know that now it will apply only in Perth, and not anywhere else 
but the City of Perth. Everywhere else the threshold is down to $7 million.  

I appreciated Hon Sally Talbot going through and working out how many applications this would potentially 
encompass. It is worthwhile knowing the scale of work of these development assessment panels. However, the 
important thing is not how many applications they deal with but the significant impact of those applications. If 
those applications are to deal with huge multimillion-dollar developments in a small city, that has a huge impact 
on that city. It may be only one development application but it has a huge impact. We are shifting the 
responsibility for making that decision from locally elected councillors to an appointed panel.  

Finally, I quote from page 3 — 

Eighty six respondents commented on panel composition. Of these: 

• The majority of respondents requested that local government elected members either equal or 
outnumber specialist members on the panels.  

We will not know, because it will be in the regulations, how many members will sit on these panels until we see 
the regulations. However, the government has suggested, through its subsequent papers, that five panel members 
will be making these decisions. Two of those members will be local government people. The quorum is three, so 
it is possible that these decisions will be made totally without any elected member representation. I know I might 
sound critical but in the time that I have to make these comments, which is limited, I am trying to focus on the 
controversial issues of this major reform.  

There were some small wins by those who provided submissions. There are no further qualifications and 
experience requisites for local government members, and they will be trained in how to make planning decisions. 
That is good. The model has undergone some refinements. The secretariat is shared, as I said. The ministerial 
call-in powers were deleted largely because the minister already has a similar power. While on the one hand it 
looks like a big win, on the other hand it is the status quo. I felt there were some significant wins. The website is 
a significant win in that decisions will be published on the website and regular performance reports will have to 
be submitted. I think they are good accountability measures that have been put in place. There is potential for 
ongoing improvement because the department is now drafting the regulations with the Western Australian Local 
Government Association, the Planning Institute of Australia and the development industry.  

In my closing remarks I will look specifically at the positions of local governments, which still stand 
notwithstanding the changes that have been made to the bill and to the proposed regulations. Not surprisingly I 
will go to the City of Fremantle’s submission. The City of Fremantle’s submission of 28 October 2009 reflected 
the view of the vast majority of other local governments at that time. We understand it is still largely the view of 
that sector. We know that WALGA seems to be concentrating on its involvement with the finalisation of the 
proposed regulations rather than running strong opposition, but local governments still say to me, whenever I 
meet them out in the electorate, that the fundamentals of this reform push remain unsupportable. Anyway, 
referring to the City of Fremantle’s submission as a representative indication of the view of many local 
governments, page 1 of the submission includes — 

• The introduction of Panels would be a disproportionate response to actual or perceived 
shortcomings in planning decision-making processes in a minority of local government areas or 
number of applications. Many local governments including the City of Fremantle already operate 
sustainable, accountable, transparent and timely planning application approval processes;  
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I suppose I should note at this point that we would support further training and support, monitoring and whatever 
other local governments need to get up to that standard. We would support that wholeheartedly. The money that 
has been spent on this planning reform could have been more wisely spent on that. Further down the page, it 
says — 

• Panels would not be likely to deliver significant benefits in terms of speed of decision-making;  

It is interesting how much that comment echoes what I have just heard discussed in relation to the Approvals and 
Related Reforms (No. 1) (Environment) Bill 2009. On page 2 it says — 

• It would be premature to introduce Panels given the lack of evidence to date that Panels have 
delivered demonstrable improvements to the speed and/or quality of planning decision-making in 
other jurisdictions where panels already operate, e.g. New South Wales and South Australia. 

At point 3 of the City of Fremantle’s submission it was noted that the city already has implemented reforms to 
improve its planning system including, importantly — 

• The operation of Heritage and Urban Development Advisory Committees to consider and provide 
advice on planning proposals to Council. The membership of these Advisory Committees includes 
community and development industry representatives with specialist expertise and experience in 
relevant fields including heritage conservation and architecture. This provides a source of 
independent expert advice to the City’s planning officers and elected members of a similar type to 
that which the Discussion Paper claims would be provided by the specialist members of 
Development Assessment Panels, but has the added benefit of being provided much earlier in the 
planning process than the decision-making stage. 

I noted also in reviewing the submissions by cities that the City of Melville has a similar advisory body. In fact, 
page 60 of its submission reads — 

5. The role of a development assessment advisory body, comprised of a more balanced and 
representative membership, should be explored and developed in consultation with local 
government officers, Elected Members, the Western Australia Local Government Association, 
the Western Australia Planning Commission, the Department of Planning and other relevant 
agencies.   

… Should the Western Australian Planning Commission implement the Development Assessment 
Panels, the City of Melville advises as follows: 

6. It is considered that a development assessment advisory body be established which is 
responsible to Council(s) and the Western Australia Planning Commission and not involve 
devolution of authority from the Local Government and Council. 

I must say that that is an excellent suggestion. I thought that had great merit. Why do we not put these advisory 
bodies in to advise local councils instead of taking entirely their decision-making powers? It continues — 

7. The primary role of a development assessment advisory body should be to contribute resources 
and technical expertise required for the assessment of complex development proposals with 
significant impacts on State or regional planning as proposed in the Department of Planning 
document Building a Better Planning System (March 2009); … 

Finally, item 8 states — 

The establishment of a development assessment advisory body should be on the basis of clearly defined 
parameters and criteria relating to major governance, land uses, environmental, economic and social 
issues, that require effective and co-ordinated planning and implementation at regional or sub-regional 
levels. 

I commend the City of Melville for its fine submission. I go back to the Fremantle submission to round off. The 
Fremantle submission goes on to critique the supposed key basis for the Western Australian bill—namely, the 
leading practice model that has come out of the development assessment forum. Page 3 of the City of 
Fremantle’s submission states —  

The discussion paper places considerable emphasis on the fact that part of the Development Assessment 
Forum’s Leading Practice Model advocates expert panels to address one element of the Model which 
recommends professional determination of most applications. However, the Model identifies two 
options for achieving this—expert panels; or local government delegating application determination 
powers whilst retaining the ability to ‘call-in’ any application for determination by council. The 
discussion paper does not explore the merits of the second option, nor does it acknowledge the fact that 
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many local governments already have delegated authority arrangements in place which enable a high 
percentage of all applications submitted to be determined by officers (75% in 2008–09 in the case of the 
City of Fremantle). 

That is the kind of planning reform I would hope to see from a visionary state government with a visionary 
planning minister. I am particularly impressed also by the City of South Perth’s design advisory committees. 
This is my last example of this type of committee, but they are very relevant. This is the kind of planning reform 
that is being put in place. The City of South Perth’s local government town planners are well placed to assess 
major development proposals. These planners are better equipped to deal with applications than are independent 
experts due to the planning officers’ local knowledge and experience. At the City of South Perth, the panel of 
design advisory consultants, which has been in operation since 1963, has provided an element of consistency that 
cannot be matched by the model of DAP that is proposed. I wish that the City of South Perth had been consulted 
in the formulation of the government’s decision on how to implement development assessment panels before it 
got so far down this path, because if it had, we would be seeing a different beast from that we are seeing today. 

I put on the record that the development assessment forum that I have referred to is stacked with pro-
development industry groups and lobbyists—groups that have consistently lobbied against policies and planning 
tools designed to improve sustainability outcomes. If the development assessment forum wants this bill, that is 
reason in itself to be very sceptical. At the bottom of page 4 and on to page 5 of the submission of the City of 
Fremantle, it states — 

Balance between local representation and professional advice — the discussion paper acknowledges the 
value added to decision-making by elected members’ local knowledge, but the transfer of decision-
making authority to Panels in relation to certain types of application would disenfranchise elected 
members as a collective local government body, and even the members representing local government 
on a Panel would have a diminished role as they would be in a minority in the composition of Panels. 
Furthermore the paper does not acknowledge that the role of local government elected members is more 
than bringing knowledge of the local area and relevant policies to the decision-making process—they 
have an important role in reflecting the expectations of local communities. There will always be some 
development proposals where the planning merits and demerits of an application are finely balanced, or 
the application of planning scheme or policy provisions are ambiguous or allow for significant 
discretion to be exercised. In these situations, … it is appropriate that community views and 
expectations, represented through elected members, should carry considerable weight in the decision-
making process. 

At the very end of the paragraph it states — 

The existing planning system already includes ‘checks and balances’ to ensure appropriate 
consideration is given to both local community views and other material planning considerations, such 
as an applicant’s right to apply to the SAT for review of a decision. 

In summary, I submit that much of the City of Fremantle’s submission is still current, even though the 
government has made changes to its bill along the way. It makes the case against development assessment panels 
very cogently. 

I want to move straight from that final quote to note that when this government was formed, the Standing 
Committee on Legislation was in the middle of an amazingly detailed review of the operations of the State 
Administrative Tribunal. The committee’s fourteenth report was discussed very briefly recently in this place. 
The upshot of the government’s response of September 2009 and the responses demonstrated through two of its 
key approvals and related reforms bills can be summarised in this way: the committee, which included Liberal 
members, recommended improved community access to planning decisions, but the government has now 
decided that this bill will take the community one step further away from planning decisions that affect it 
because its elected representatives will be in the minority in the new DAPs established by the bill. Teasing that 
out a little further, the committee’s recommendation 18 was that the Planning and Development Act 2005 be 
amended to give third parties—that is, community members or groups—who have previously made submissions 
about or objected to a planning proposal at an earlier stage the right to appeal to SAT for a review of the 
planning decision provided that they meet fairly elementary criteria. Finally, notwithstanding the involvement of 
Liberal Party members on that committee—notably the very experienced and respected Hon George Cash and 
the chairmanship when the report was delivered of Hon Ken Baston—the government instead, since that report 
was produced, busied itself with mechanisms to systematically downplay the community voice. 

Hon Adele Farina interjected. 

Hon LYNN MacLAREN: And that is why improvement plans and improvement schemes are a very dangerous 
tool. 



Extract from Hansard 
[COUNCIL - Wednesday, 23 June 2010] 

 p4432b-4441a 
Hon Lynn MacLaren; Hon Adele Farina 

 [7] 

Again, it seems that there are clear parallels with the recently debated Approvals and Related Reforms (No. 1) 
(Environment) Bill 2009. In this bill before us, cutting red tape means cutting back on the role of democratically 
elected local members. With the environment reform bill, cutting red tape meant cutting valuable appeal rights. 
We are not opposed to cutting red tape in general; it is just where the cuts are being made. 

I want to say a bit more about the SAT report. Another key point needs to be made. During the briefings we had 
on the bill—we had a number of briefings and I thank the government and the minister very much for providing 
those—it was regularly alleged that a number of planning matters were ending up in the SAT that should not be. 
It is shown in the report that too often local governments refuse to make a decision and the SAT ends up as the 
determining body. We asked during the briefings whether the SAT had the power to deal with such situations to 
stop them from occurring and we were told that, no, the SAT does not use its power to, for example, award costs 
against the local government sufficiently frequently. I want the minister representing the Minister for Planning to 
understand that the fourteenth report looks specifically at the various tools that the State Administrative Tribunal 
had available to it to facilitate just and correct decisions for the various issues it has jurisdiction over and made a 
number of findings to the effect that SAT was using these tools properly. I will quote some examples — 

Finding 11: The Committee finds that the State Administrative Tribunal’s practice of utilising 
directions hearings is effective. 

Finding 12: The Committee finds that the State Administrative Tribunal’s mediations and 
compulsory conferences are effective. 

The key finding I want to highlight is — 

Finding 15: The Committee finds that the State Administrative Tribunal’s approach to awarding 
costs is satisfactory. 

Finally, I will talk about improvement plans and schemes. The Greens (WA) recognise the importance of 
integrated planning approaches in situations in which particular facilities straddle multiple local governments, 
such as the QEII Medical Centre—that was the example we were given in our first briefing. However, forcing a 
new planning regime on local communities without sufficient accountability to achieve such integration is not 
the way to solve the problem. Similarly, we have been repeatedly told in briefings, and in an entertaining answer 
to my question without notice last week—I do not know if anyone else found that entertaining, but I did—that 
mechanisms such as the new improvement schemes provide the opportunity for more consistency in planning 
approaches across Western Australia, with the potential, therefore, for better sustainability outcomes, as I noted 
at the very beginning of my remarks, particularly in those areas such as transit-oriented developments and high-
density development around key transport nodes. I acknowledge that this is a possible outcome of these reforms, 
and we made a submission in response to the government’s Directions 2031 that included a lot of important and 
supportable proposals towards this end, but it is, again, a contradiction in terms to say that we will give local 
communities more sustainable planning outcomes whether they like it or not. Sustainability is important, but so 
is the full expression of local democracies. This bill is strong on transparency but weak on accountability. It is 
fair to say that we Greens are passionate about transparency and accountability, and the Approvals and Related 
Reforms (No. 4) (Planning) Bill 2009 emphasises only the former. Transparency was given some significant 
weight in the original bill; a key example of which is the new improvement schemes that then will be subject to 
the same consultation and advertising requirements as relate to the preparation and amendment of local planning 
schemes. Before development assessment panels make their decisions, the underlying local governments will 
still have to do whatever community consultation is required under their local planning schemes. DAP meetings 
will be public, and they will have the capacity to take oral submissions.  

More emphasis was then placed on that principle with the amendments in the other place, meaning that any 
directions given by the minister under proposed section 77A of the Planning and Development Act requiring a 
local government to amend its local planning scheme to conform to an applicable state planning policy be laid 
before the Parliament; and, for any recommendations by the WA Planning Commission that the minister make 
such a direction that the minister of the day does not accept, the minister must give the commission his or her 
reasons for refusing to so direct and table those reasons before the Parliament. The government has proposed 
further amendments in this place that will introduce additional transparency, and I am sure the minister 
representing the minister will speak to those in due course. I indicate that I support the government’s proposed 
amendments.  

But what about the accountability? The transparency is there but accountability is not. 

Hon Robyn McSweeney: This government is always accountable. 

Hon LYNN MacLAREN: It can always aspire to that! 
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DAPS, of course, fail on this score, principally because even though local governments will do the assessments 
and run the community consultation, the DAP so-called experts will have the majority view all sewn up. If the 
community is unhappy, it can grizzle all it likes, but even if it votes out all its councillors, it will not make any 
difference to the future decisions of development assessment panels.  

Development assessment panels also fail in accountability to this Parliament because the bill is just a long list of 
head powers to create regulations. Arguably, everything of interest to this Parliament will come only via 
regulation, and therefore only be exposed to the blunt instrument of a potential disallowance motion. It is timely 
that we are discussing that now, following the previous order of the day. 

We, the elected members of the upper house, will not get the opportunity to debate the details of the proposed 
DAPs clause by clause during the Committee of the Whole stage of this bill because there will be regulations. 
Improvement schemes—another key aspect of the bill—will have to be tabled in this Parliament, true; but if any 
member does not like even a small thing in the scheme, it is too bad. The schemes will not even be subject to 
disallowance. During committee I will move an amendment designed to make those improvement schemes 
subject to disallowance by reference to the same rules that apply to metropolitan region schemes.  

Why is it not enough to just have improvement schemes subject to the consultation used for local planning 
schemes? Because what if a consultation on a particular proposed improvement scheme is a farce? We are 
entitled to worry on that ground because the government’s consultation on the proposed DAPs was a little short. 
Dare I say, it might have been a farce, too. On the most important question of whether we should have DAPs at 
all, the government ignored the majority of submissions it received. The report on submissions for the 
“Implementing Development Assessment Panels in Western Australia” paper spins the issue by claiming a 
“fairly even split” of support versus opposition, when we know opposition was 55 per cent and support was 
44 per cent. Of course, we would say that that shows a level of opposition 25 per cent higher than the level of 
support that the whole concept of DAPs received. 

I have tried to point out the controversial aspects of this bill. I have indicated to the government that I will not be 
supporting this bill, and the Greens will not be supporting the planning reforms for the reasons outlined; 
however, some good amendments have been put forward and I commend the department and the minister for the 
changes that they have made to attempt to address some of concerns that have been raised. I hope that the 
regulations are, by some miraculous event, very, very good regulations that address some of the concerns I have, 
and that we can see better detail in this bill. I look forward to the debate on a clause-by-clause basis. 

HON ADELE FARINA (South West) [9.27 pm]: I rise to outline my concerns about the Approvals and 
Related Reforms (No. 4) (Planning) Bill 2009. I do not know that I will have sufficient time to go through all my 
concerns, so I will have to touch on the key concerns. Having said that, I note that significant changes have been 
made to the proposed development assessment panel system as the government has recognised that there were a 
number of deficiencies and problems with what was initially proposed. I acknowledge that what is currently 
before us is a significant improvement on what was initially advanced by government; however, I do not think 
the changes have gone far enough. More importantly, I think the government has not yet justified the bill 
currently before us. Yet again we are in a situation whereby the government has advanced absolutely no 
evidence to support the position that it is taking and absolutely no evidence to support its proposition that this 
bill will make improvements to planning approval time frames.  

Before I go into any detail, I bring to members’ attention some comments made by the Minister for Planning in 
the other place when he second-read this bill. I do that because of the opening comments made by Hon Wendy 
Duncan when she spoke on the bill and referred to this as a national approach. I do not recall her exact wording, 
but basically she was referring to this bill as a national approach and a uniform scheme. The minister in the other 
place stated — 

The proposed reforms are consistent with the state’s undertaking at the Council of Australian 
Governments to reform Western Australia’s planning system. These reforms are also in line with 
resolutions of the Local Government and Planning Ministers’ Council and the advice of the 
Development Assessment Forum, which is a national body dedicated to research into planning reform. 

I find that very interesting. This really sets out that this is very much part of a national scheme. I did not have an 
opportunity to attend all the briefings that were provided to the opposition. I did attend the first, which the 
Director General of the Department of Planning attended for a brief time at the beginning. His opening statement 
reflected that of the minister’s, which I have just read out, that this bill is part of a national scheme. Interestingly 
enough, these words were missing from the second reading speech read in this place. I find that very curious and 
I find it very curious that after the director general of the department left the briefing and I raised this very issue, 
staff were very quick to explain that the director general had perhaps spoken too loosely and that was not what 
he intended at all, yet we have those words precisely in the second reading speech by the minister in the other 
place and they were also echoed by Hon Wendy Duncan in her strong support for the bill. I just raise that for 
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members’ attention. Clearly something very odd is happening here. Had those words appeared in the second 
reading speech in this place, perhaps this bill would have been referred to the Standing Committee on Uniform 
Legislation and Statutes Review—not that we wanted the extra workload—and would have got the sort of 
assessment and analysis that it rightly deserves. 

Hon Robyn McSweeney: It does not ratify or give effect to a bilateral or multilateral — 

Hon ADELE FARINA: Keep reading! It does not need to do that. 

What I find really interesting with the proposal for the development assessment panels is that we have had no 
explanation by government of why they are needed and what they will achieve. In response to some questions 
that were raised during the briefing for some figures on just how many applications are likely to fall within the 
new criteria set under the bill for a referral to a development assessment panel, it was indicated that, 
interestingly, the number of applications above the current threshold are very, very small. In the Gascoyne it is 
one, in Goldfields–Esperance it is three, in the Great Southern it is three, in the Kimberley it is three, in the Mid 
West it is four, in Peel it is zero, in the Pilbara it is 12, in the South West it is 10 and in the Wheatbelt it is two. 
This is a very, very small number of development applications that will fall within the ambit of a compulsory 
referral to a DAP. We are putting in place a massive system to deal with a very, very small number of 
applications, which is just extraordinary, with no justification as to why we are doing it. Even more importantly, 
no evidence has been presented that any of these identified development applications have actually taken an 
excessive amount of time to process. No evidence has been presented that the time taken to assess these 
development applications was considered excessive, if it was in fact considered excessive, due to local 
government failings. 

That really brings us back to the original question of why we are here debating this bill and why the government 
is proposing this new structure. It cannot simply advance proposals like this and expect the Parliament to 
rubberstamp them, without providing the justification for why this is necessary. We are putting in place 
significant infrastructure and a system that will cost developers more and is likely to be more expensive for local 
government. I believe that a lot of hidden costs are associated with what is being proposed that have not yet been 
accounted for. I am sure that even I cannot account for them all because so much of the detail is in the 
regulations and we have absolutely no idea what impact they are likely to have. I can assure the house that from 
the point of view of a regional member, small local authorities are not going to thank us for the added cost and 
expense that this system is likely to impose on their budgets. 

I want to look specifically at the proposed section that establishes the DAPs, which is 171A and just go through a 
few of the concerns that I have in respect of that. Proposed section 171A(3) provides for the Governor to make 
regulations that may amend the provisions of the act or relevant planning instruments in relation to a prescribed 
development application or to a determination of the application. The provision abrogates parliamentary 
sovereignty. It provides the Governor with the power to amend a provision of the act or relevant planning 
instrument in relation to a prescribed development application or to a determination of the application. If we pass 
this provision, we are saying that in relation to a prescribed development application or to a determination of that 
application, the Governor may, effectively, amend the act without any reference to Parliament; that is, without 
the Parliament even having an opportunity to scrutinise a proposed amendment or modification. This provision 
provides a very wide discretionary power to the executive. The explanatory memorandum is silent on this 
provision. It provides no explanation of why this provision is necessary and what sorts of modifications are 
envisaged as being necessary. As far as I am concerned this is unacceptable. Members of Parliament should not 
support the abrogation of parliamentary sovereignty lightly. The government needs to provide an explanation of 
why this provision is necessary and in what circumstances it is likely to be used. I trust that the minister will 
explain to the Parliament why this provision is necessary, in what circumstances it is likely to be used and why 
this Parliament should agree to such a process. Proposed section 171C(1) provides for the establishment of the 
LDAPs, the local development assessment panels, and for the establishment of JDAPs, the joint development 
assessment panels of two or more districts. The bill does not specify how many JDAPs or LDAPs will be 
established. Proposed section 171C(6) provides that the minister may revoke or amend JDAPs and LDAPs 
established under proposed section 171C(1). We have been told that the intention is to establish 14 JDAPs, nine 
of which will be regional, and one LDAP for the City of Perth. However, this can be changed at any time by the 
minister without reference to Parliament. I would be interested in hearing from government why this provision is 
considered necessary.  

Of particular interest to me as a regional member is that for a JDAP that is established for two or more districts 
the act does not require that the districts be contiguous. This means that they do not need to be neighbouring or 
connecting. This means that a JDAP could be established, for example, for the Shire of Broome and the Shire of 
Busselton. Exactly how a JDAP covering the Shires of Broome and Busselton would work is unclear. Why 
proposed section 171C(5) is necessary or contemplated is unknown. Again, the explanatory memorandum 
provides no explanation for proposed section 171C, much less proposed section 171C(5). I would be interested 
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to hear from the minister an explanation of why this provision is required, because we certainly have not been 
provided with one in the explanatory memorandum. As I said, I did not attend all the briefings on the bill but I 
do not think that this issue has been touched on in the briefings either.  

Proposed section 171D sets out the regulation-making power for the making of regulations regarding the 
constitution, procedure and conduct of the DAPs. This includes the total number of persons to be on a 
development assessment panel. Given that this has been a controversial issue and it is usual for this detail to be 
provided in the act rather than in regulations, I am curious as to why the total number of persons to be on a DAP 
will be prescribed in the regulations rather than the act. By contrast, the number of persons to sit on the Western 
Australian Planning Commission is specified in the act. I would be interested to hear from the minister why the 
government has elected to not provide certainty to stakeholders by setting out the membership of DAPs in the act 
rather than prescribing them in the regulations. It is also usual for the term of appointment and the removal of 
members to be set out in the legislation rather than the regulations; again, I would be interested to hear from the 
minister why the government has elected to put this information in regulations rather than in the act, particularly 
given the level of sensitivity in the community and local governments concerning the operation and composition 
of DAPs. 

I turn to proposed section 171E, which deals with the administration and costs of DAPs. It provides that 
regulations may be made about the administration of DAPs and the payment of the costs and expenses of DAPs. 
It also provides that the Governor may make regulations about the staffing, facilities and services that are to be 
provided to DAPs, not only by the CEO of the Department of Planning, but also by local government. The 
Governor will be able to regulate what staff facilities and services a local government is to provide the DAPs, 
without regard for the financial and staffing resources of the local government. I am interested to know how this 
will interplay with the requirements of the Local Government Act, which requires good financial management of 
local governments. Local governments could very well find themselves in a position of incurring the costs, 
unknown at the time, of finalising and approving their budgets. This is an unacceptable position for any local 
government to find itself in, especially small regional local governments that simply do not have the capacity to 
absorb unexpected and unbudgeted cost burdens. 

We heard from Hon Wendy Duncan that amendments to proposed section 171E will provide for cross-
subsidisation under the DAP system so that there will be one fee set for all development applications, regardless 
of where in the state that development is proposed, and that the fees will be set, collected and paid into a fund. 
That fund will then pay disbursements and costs as required. I have not yet had an opportunity to explore this in 
detail, although that could have occurred if the bill had been referred to a committee. I am very curious as to 
whether the amendment that is proposed will actually achieve what Hon Wendy Duncan thinks it will achieve or 
has been told it will achieve. In particular, I am curious about the fact that the act actually specifies the 
establishment of specific DAPs—JDAPs and LDAPs. The question is: if we are establishing specific bodies, can 
we actually collect fees and cross-subsidise those bodies?  

I have not had an opportunity to read in detail the High Court decision referred to by Hon Wendy Duncan 
yesterday in her speech, because it is 160 pages of detailed analysis that takes some time to run through. The 
Supreme Court decision is somewhat shorter, but still requires some assessment. I am not sure that they are 
directly applicable in this instance, and there might actually be grounds for a distinction between those decisions, 
because I think they apply only in certain circumstances. As mentioned by Hon Ken Travers by interjection 
yesterday, that could very well raise tax issues in relation to the bill, which this Parliament needs to consider 
very carefully. I will seek some advice about how to go about doing that, given that we are now in the middle of 
the second reading debate and are likely to go into committee tomorrow. That will not provide us with much 
opportunity to explore this matter in great detail. 

Debate adjourned, pursuant to temporary orders. 
 


